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al{ anfk sa 3r8 rr?gr oriats 3rra aar & at a gr ma uf zerRenf fa
sag Tgt 3rf@rt alt ar4la zn grterv3a Igd av Taal -g I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

( IT Frr grtrvr arr2he

Revision application to Government of India:

(1) a€tu ala zlca 3rf@fr, 1994 c#i- tITTT 3raa ft sag ·Ty Hai a a i gala err cm
~-tITTT ct ~2fl=f 9x1;cfi ct 3RfTffi gatervr or4a are#la Rra, ta war, fha tiara, 7Ga
fcr:rrrr , ateft ifa, flat la +a, ir mi, { fact : 110001 cm- c#i- \JJFft ~ 1

(i) · A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor,· Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) "lift 1=fRi1 #t IR marsa }t gar ar fa@ goerm IT 3r1 arar zu
fa4t mart t zw qosr m ura gg mf i, a fa,vat qoerrt zmr userark ae fa@t
cfi Ix'<] I ~ ~ <TT fcITTft '4-J 0-s I l II x 1f ·m 1=fRi1 #1 4faur # hr g&{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse .

rare.
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and ala fa#t =lg zr rag fufRa Ta w znr ma [Raft # sqzjr zyen aa
l=fRi1 "Qx 0 (;'Cl I cizrca fR a mu i ita 6fTITT" far#t , za q2gt Rafa &t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. · ·. '

3wr=f '3(;'lllcirt cBl" '3(;'llli:;rt ~ cB" :fRl"R a ferg itst #f u nu{ k sit ha are
Gt sa err vi fu jc'l I ~cb ~ - ~ cB" 8RT LfTffif cJT x¥f[f tR <TT ~ if fcffi=r
3rf@,fr (i.2) 1998 err 109 grr fqaa fh; ·rg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 O
of the Finance (No.2) Act, 1998.

(«) ata saraa zyca (r8la) fara81, 2oo1 fu g a sif faff&e ua ian zg--s i
GT >lRfIIT i, fa arr?r a If sat hf Rat m.:r i=fR-f cB" •fi"1e1-<4tc1-~ ~ ~
~ cBl" GT-GT >!RfIIT cB" rr fr 3rd fhu unrt aRz tr# rr arr zn gan gff
cB" 3WIB 'cfTxT 35-~ if Rmffi'f "CBl' cB" 'lfTc1R cB" ~ cB" W2l -tf3ITT-6 "cfTc1R cBl" ~ 'lfr ~
afe
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf211J'lrt ~ cB" W2l uii vicar van y ala u? u wk a stat q?) 2oo/-#ia
'lfTc1R cBI" v'ITT'. 3ITT 'IJ'l"ITT ii7an vala mar it 'c'1T 1000 / - cBI" l:ITTx7 'lfTc1R cBl" ~ I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt z,ca, tu 3araa zjca vi tar a sr4la +mnrf@ran ,Re 3r@ta.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu Ura zgca 3rfe,fu4, 1944 cBl" 'cfTxT 35-~/35-~ cB" 3:fc=rT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) 0cfc'lf8.1Rs!e1 qR-c-t1ci 2 (1) 'cb' aar 3rat 3rara #t 3r@a, 3r4hat a m vat grca,
it sara« zrcn vi ala 3r41tr nznf@raw(free) at ufga 21#tu 4)feat, erara
# 2'4le7, sq5If] 14a , G47ql , f@TR4R, 3I1&Iald-3so0o4

(a) · To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
a..~ oor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

an as mentioned in para-2(i) (a) above.
:;\
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf gr 3mgr a{ pc on#sii at mastat u@t pr slg a frg# al {Tar
'3Lajcfff an a fha urn afg <a rs4 a @lg; #ft fa fc;i-w trcfr m ~ m cB" IBl{
zrnRerfa 3r8lat; =nrznTf@raw al vs 3r4la zn #€ha al cf5l" Va 3nraa fhur unrar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrarzu greasorfefu 1970 zqerisglf@era #ht arq-« a siafa fefffa fa; 1gar '3cltf
3rr4ea zr corr zrenfenf ofu ,If@rart am# a r@ta st ya ufau 6.5so ha
cblrllllllC"lll ~ R"cbc cYfTtT 13l'lT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a it iair mci ant first aa ara fr#i al it ft em 3na[fa fur urar & ut
flat zcea, a4ta sqra zgea vi ara or41#tu nznf@row (qr4ff@fen) Pru, 1982 # fRea
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(62) fl zrcan, ta saryen vi ara r4l4ta urnf@raw1(frez),# 4fer@lat #a
cf5d&JJ-Jill(Demand) ~ cf6(Penalty) coT 10% wf starvar rarf reaifh, sf@raar q& war 1opl
~t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 ·of the Finance Act, 1994)

354ju5nrz zyea sithara a 3iafa, zn@regr "afar crfr "J'.ffff"(Duty Demanded)-
(i) (Section)as 1uphasafffRa ufr;
(ii) Ra rera laze fez s7 if,
(iii) ~~frn:n:rr-m-f.:itn=r 6~cfITTT~~-

> Te qasaa iRasrfteus?pa sara al qetar ii, srflr atfna a4 hf@g yaa sar fear rat
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the. pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(clxxxvii) amount determined under Section 11 D;
(clxxxviii) amount of erroneous Cenvat Credit taken;
(clxxxix) amount payable under Rule 6 of the Cenvat Credit Rules.

<er 3rathufare Ifrasurars vii zres errar yesa aus f4aR@a zt atifag Tgzyea 1o%
mnrarwsiszihaaus Ralf@a stas aus#1o% guarutnraft &I

~In view of above, an appeal against this order shall lie before th_e Tribunal on payment of
f ~·! ~Qi~JJ.; ~;~\of the duty demanded where duty or duty and penalty are m dispute, or penalty, where3 Es%3 y alone is in dispute."
$ --- 'S, ° ,o ~ v» '
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. The Cap A Pie, D-12,

Pruthvi Towers, Behind Someshwar Bungalows, Near Jodhpur Cross

Roads, Satellite, Ahmedabad - 380 015 (hereinafter referred to as the

"appellant) against Order m Original No. 26-27/C0GST/Ahmd

South/JC/RK/2021 dated 03.08.2021 [hereinafter referred to as "impugned
order'] passed by the Joint Commissioner, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicatingauthority].

2. Briefly stated, the facts of the case is that the appellant were holding

Service Tax Registration No. ACVPS6982NSD002 and engaged in providing

services of Washing and Dry Cleaning of cloth/linen to different divisions of

Indian Railways (hereinafter referred to as "Railways"), Hotels and Clubs.

On the basis of intelligence that the appellant was not discharging service

tax on Dry Cleaning services provided by them, detailed inquiry was

initiated by the officers of DGCEI, Ahmedabad. Subsequently, the appellant

was issued Show Cause Notice bearing No. DGCEI/AZU/36-70/2014·15

dated 11.01.2016, wherein it was proposed to demand service tax amounting

to Rs.1,22,37,824/-, in respect of the service of cleaning of bedrolls and other

cloth/garments, under the proviso to Section 73 (1) of the Finance Act, 1994

along with interest under Section 75 of the Finance Act, 1994. Imposition of

penalty was also proposed under Section 76, 77 and 78 of the Finance Act,

1994.

2.1 The said SCN was adjudicated vide OIO No. AHM-SVTAX-000-JC

025-16-17 dated 25.01.2017 wherein the demand of service tax was

confirmed along with interest. The amount of Rs.30,36,101/- paid by the

appellant in the course of the investigation was appropriated. Penalty

equivalent to the service tax confirmed was imposed under Section 78 of the

Finance Act, 1994. Penalty of Rs. 10,000/- each was imposed under Section

77(0)and 77 (2) of the Finance Act, 1994.

0

0
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2.2 Being aggrieved, the appellant had filed appeal before the

Commissioner (Appeals), Ahmedabad, who vide OIA No. AHM-EXCUS-001

APP-436-2017-18 dated 20.03.2018 remanded the case back to the

adjudicating authority to ascertain theservice tax liability after giving the

benefit of cum-duty price in respect of the contracts awarded to the

appellant prior to 01.07.2012.

3. Subsequently, the appellant was called upon to submit the details for

the period from October, 2014 to June, 2017 and on verification of the same,

it was found that the appellant had not paid service tax during the said

period. Further, on verification of the details, it was observed that the

0- appellant had shown a lesser value in the ST-3 returns filed by them as

compared to their financial records and had accordingly, short paid service

tax amounting to Rs.46,92,492/-. Therefore, the appellant were issued Show

Cause Notice bearing No. IV/Div-IVIDSCN-04/2019-20 dated 24.09.2019

wherein it was proposed to '

I. Demand and recover service tax amounting to Rs.46,92,492/- under

Section 73 (1) of the Finance Act, 1994 along with interest under

Section 75 of the Finance Act, 1994.

II. Impose penalty under Section 78 of the Finance Act, 1994.

III. Impose penalty under Section 77 of the Finance Act, 1994 read with

Rule 7 of the Service Tax Rules, 1994 for late/nonfiling of ST-3

returns.

4. The remand proceedings in respect of SCN dated 11.01.2016 as well

as SCN dated 24.04.2019 were decided vide the impugned order and the

demand of service tax was confirmed along with interest. Penalties under

Section 77 (1) and (2) were also imposed. Penalties equivalent to the service

tax confirmed were also imposed under Section 78 of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds '

0
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1. With effect from 01.07.2017, the provisions of Chapter V of the

Finance Act, 1994 have been omitted vide Section 173 of the Central

Goods and Services Act, 2017. Further, in view of the Constitution

(One Hundred and First Amendment) Act, 2016, the levy of service

tax was done away with, with effect from 16.09.2016.

11. Section 6 of the General Clauses Act, 1897, saves the rights accrued

under the old legislation and gives the power of the legislature to

initiate proceedings in respect of any liability incurred under the old

statute. However, in the case of Rayala Corporation Vs. Directorate

of Enforcement [1969 2)' SC 412], a five bench of Hon'ble Supreme

Court held that Section of the General Clauses Act, 1897 applies only

to repeals and not omissions.

111. In the present case, the legislature has omitted the provisions of

Chapter-V of the Act. Thus, Section 6 of the General Clauses Act,

1897 shall not be applicable in view of the judgment of Hon'ble

Supreme Court in Rayala Corporation (supra). Therefore, no

proceedings can be initiated, and no liability can be fastened by the
1

Government in respect of the any alleged violation or non-compliance

of the provisions contained in Chapter-V of the Act, as omitted vide

Section 173 of the CGSTAct, 2017.

1v. The initiation of the impugned proceedings vide SCN issued on

24.09.2019 is without jurisdiction, unconstitutional and erroneous

and is liable to be set aside on this ground alone,

v. Besides dry cleaning and laundry services, they are also engaged in

Cloth Trading activity and such trading is not liable to service tax.

v. They rely upon the judgment in the case of Godfrey Philips India Ltd.

Vs. State of UP-- 2005 (139) TC 537; Bharat Sanchar Nigam Limited

V.UOI; Wipro GEMedical Systems Limited Vs. CST- 2009 24) STR

43 (Tri.-Bang. Hindustan Aeronautics Limited Vs. CST- 2010 17)

STR 81 (Tri.-Bang.); Commissioner of Central Excise & Customs Vs.

Larsen & Toubro Ltd. & Ors. - 2015 (39) STR 913 (SC); Safety

Retreading Company Pvt. Ltd. Vs. CCE- 2017 (48) STR 97 (SC).

v1. Service tax has been paid on the amount received as sale of cloth and

same was duly recorded in the VAT returns and VAT was

0

0
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discharged on the amount received from sale of cloth. In terms of

Section 65B (44) of the Finance Act, 1994, goods which are deemed to

be a sale shall not come within the purview of services. Therefore,

service tax cannot be imposed on sale of cloth.

v1. As the demand of service tax itself is not sustainable, there can be no

question of payment of interest. Reliance is placed upon the decision

in the case of Pratibha Processors Vs. UOI - 1996 (88) ELT 12 (SC)

and Commissioner of Customs, Chennai Vs. Jayathi Krishna & Co. 
2000 (119) ELT 4 (SC).

1x. As they are not liable to pay service tax, they cannot be subjected to

penalty under Section 76 of the Finance Act, 1994. They rely upon the

0 judgment in the case of Sagar Enterprises Vs. Commissioner of

Service Tax (Tri.-Mumbai) amd Coolade Beverages Limited - 2004

172) ELT 451 (All.).

x. It has been held by the Hon'ble Supreme Court that penalty can be

levied only if an intentional act is committed and not otherwise.

Reliance is placed upon the judgment in the case of Tamil Nadu

Housing Board Vs. Collector of Central Excise, Madras - 1994 (74)

ELT 9 (SC) and DCW Ltd. Vs. Assistant Collector of Central Excise 

1996 (88) ELT 31 (Mad.).

0 x. They were under the bonafide belief that they are not liable to pay

service tax. The issue involved is purely of interpretation. This is a

reasonable cause for non-payment of service tax. Therefore, no

penalty can be imposed on them under Section 80 of the Act. Reliance

is placed upon the various judicial pronouncements in this regard.

6. Personal Hearing in the case was held on 09.12.2022. Shri Sanket

Gupta, Advocate, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in appeal memorandum.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal

4 ,~ ' ring and the material available on records. It is observed that the

g ugned order has confirmed the demand of service tax amounting to
z
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Rs.1,22,37,824/- and Rs.46,92,492/- along with interest and penalties.

However, the appellant have filed the present appeal only contesting the

confirmation of demand of service tax amounting to Rs.46,92,492/- with

interest and penalty. Therefore, this order is restricted to only this issue.

The issue before me for decision is as whether the impugned order

confirming the demand of service tax amounting to Rs.46,92,492/-, in the

facts and circumstances of the case, is legal and proper or otherwise. The

demand pertains to the period from October, 2014 to June, 2017.

8. The appellant have challenged the impugned order on the grounds

that after the omission of Chapter V of the Finance Act, 1994, the SCN and

the impugned order are unconstitutional and without jurisdiction. They

have relied upon the judgment of the Hon'ble Supreme Court in the case of

Rayala Corporation Vs. Directorate of Enforcement [1969 2) 8CC 412]. I
this regard, it is observed that the omission of Chapter V of the Finance Act,

1994 is with a saving clause i.e. 'save as otherwise provided in this Act'. The

saving clause contained in Section 174(2) of the CGST Act, 2017 permits the

applicability of Chapter V of the Finance Act, 1994 even after its omission

w.e.f. 01.07.2017. This view find support in the judgment of the Hon'ble

High Court of Calcutta in Writ Petition No. 380 (W) of 2019 in the case of

Gitanjali Vacationville - 2019 22) GSTL J127 (Cal.). In the said case, the

Hon'ble High Court had vide order dated 15.01.2019 held that :

"Prima facie, reading Sections 173 and 174 of the Act of2017 it appears that,
an enquiry or an investigation or even a legal proceeding under the Act of
1994 is permissible notwithstanding the coming into effect ofthe Act of2017.
The authorities are proposing undertake an audit for the period when the Act
of 1994 was applicable. The authorities are entitled to do so." ·

8.1 Similarly, in the case ofLaxmi Narayan Sahu - 2018 (019) GSTL 0626

(Gau.), it was held by the Hon'ble High Court of Gauhati that:

32. As already elucidated hereinabove, paragraph 37 of Kolhapur
Canesugar Works Ltd. (supra) provides that if a statute stood omitted with a
savings clause, the savings clause would not render it impermissible for the
proceedings initiated/to be initiated under Chapter V of the Finance Act of
1994, which stood omitted by Section 173 of the CGST Act of 2017 to be
continued.

0

0
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33. A conjoint reading of the provisions laid down in paragraph 37 of
Kolhapur Canesugar Works Ltd. (supra) and Sections 173 and 174(2)(e)
would lead to a conclusion that although Chapter V of the Finance Act of
1994 stood omitted under Section 173, but the savings clause provided under
Section 174(2)(e) will enable the continuation of the investigation, enquiry,
verification etc., that were made/to be made under Chapter V of the Finance
Act of 1994."

8.2 In view of the above judgments of the Hon'ble High Courts, I do not

find any merit in the contention of the appellant that the proceedings are

unconstitutional and without jurisdiction. Accordingly, the same are

rejected as not being legally tenable.

the impugned order confirming the demand of service tax is upheld.0

9. On merits, the appellant have contended that they are also engaged

O in the activity of Cloth Trading and that trading activity is not liable to

service tax in view of Section 65B(44) of the Finance Act, 1994. It is

undisputed that trading is excluded from the purview of Service tax in view

of Section 65B (44) of the Finance Act, 1994. However, the appellant have,

in support of their contention regarding trading of Cloth, not submitted any

evidence in support of their contention. Except for baldly claiming that they

are also engaged in trading of cloth, the appellant have neither submitted

any financial statement nor have they submitted any invoices, ledgers, ITR

etc. Therefore, the claim, which is not backed by any evidence, has no legs

to stand on and is hence, rejected as being devoid of any merit. Accordingly,

10. The appellant have also contended the levy of interest and penalty.

However, as the demand of service tax has been upheld, the appellant are

also liable to pay interest in terms of Section 75 of the Finance Act, 1994.

As regards imposition of penalty, it is observed that the appellant had in

respect of the earlier period challenged the confirmation of demand before

the Commissioner Appeals), Ahmedabad, who vide OIA No.AHM-EXCUS-

001-APP-436-2017-18 dated 20.03.2018 allowed the benefit of cum-duty

price while upholding the demand of service tax. Therefore, the appellant

was clearly aware of their liability to pay service tax in respect of the

.Go ervices provided by them. However, they have knowingly failed to do so.%,
{ti y;'- sequently, the appellant cannot claim that there was no malafide

tu rz .~
r •. fio sv°

#
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evasion on their part and neither can they claim that they were under the

bona fide belief that they are not liable to pay service tax. Accordingly, the

provisions of Section 80 of the Finance Act, 1994 are also not applicable in

the facts and circumstances of the case.

11. In view of the facts discussed herein above, I hold uphold the

impugned order and reject the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

Appellant

ca a:
£MIRA.

;,-"-
$°

e

'

0

2 n%2--.'
·( Akhilesh Kumar )

Commissioner Appeals) O
Date: .12.2022.
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(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

The Joint Commissioner,
CGST,
Commissionerate ' Ahmedabad South.
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